#36.300 2/21/75

Memorandum 75«1l

Subject: Study 36.300 « Eminent Domain {AB 11)

Attached to thils Memerandum are letters from the Celifornis land Title
Assoclation (Exhibit II-=yellow} and from the Department of Transportation
(Exhibit I--green} concerning AB 11 (Eminent Domain Iaw). Also attached are
copies of the 10 bills containing conforming amendments and of AB 486 (Unie
form Pminent Domain Act), with a table of comparable provisions. We have not
yet recelved, but we anticipate receiving in time for consideration at the
March 1975 meeting, comments from the State Bar Committee, as well as the
Commission's final printed report, We will send coplee of these materials
when we receive them.

The letter from the Califernia land Title Association is generally com-
pimentary, and reises only one problem which is discuswed below. The letter
from the Department of Tranaporsatlon reiteratas problems the department has
raleed in the past; hewever, the letter clarifies some of the department's
abjections and adds some new arguments in suppert of its positions. Yeu
should read the letter carefully; the staff in thig Memorsndum has limited
ites commentary og the letter to matters that m8Y Doy previcualy have been

brought to the Commission's notice.

§ 1250.150. Lis pendens

The California land Title Associstion (Exhiblt II-eyellow) notes that
existing law provides that "s 1lis pendens shall be recorded,” wheregs AB 11
provides that the plaintiff "may record s notice of the rendency of the
proceeding.” The CLPA believes vecordation should be mandatory rather than

permissive.
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The reason the Commission drafted the provision with & "may"” in place
of the "shall" is that the existing "shall" is not mandetory--case law holds
that a failure to record is not a Jurisdictional defert. The Commission
belleved the existing use of the word "shall” 1s thus misleading, and that

the statute should state what the law really is.

§ 1255.030. Increase or decrease in amount of deposit

Among the provisloms of Bection 1255.030 that cause the Department of
Trangportation concern (Exhilbit I--green--pages 5-6) is subdivision {d)--
"After any amount deposited pursuant‘to this article has been withdrawn by
a defendant, the court mey not determine or redetermine the probable amount
of compensation to be less than the totasl amount already withdrawn." The
ataff notes, however, that this provislon merely continues existing law.

See Sectlon 1243.5(d)(last sentence).

§ 1255.450. Service of order of possession

The Department of Traneportation (Exhibit I--green-~page G) believes
the court should have the discretion to allow possession of property on less
than the 90 days' notice provided in Section 1255.450. The Commission has
agreed with the department's position, and has incorporsted in AB 11 & pro-
vision apparently overlooked by the department:

1255:410. . . . {(¢) Where the plaintiff has shown its urgent

need for wossesslon of unoccupled property, the court may, notwith-

standing Section 1255.450, make an order for possession of such

property on such notice as it deems appropriate under the circum-
stances of the case.

§ 1260.210. Order of proof and argument; burden of proof

The staff notes that, while the Department of Transportation is correct

that the majority rule in the United States is thet the property owner bears
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the burden of proof of compensation (Exhibit I--green--pages 9-10), the
current trend in recently enacted statutes is to remove the burden of proof.
This is also the approach of the Uniform Eminent Domain Code, introduced in
the 1975 ILegislature as AB 486. See Section 1238.04--"No party has the burden

of preof on the issue of the amount of compensation.”

§ 1263.205. "Improvements pertaining to the realty" defined

The Department of Transportation (Exhibit I--green--page 10) objects to
this provision as being vague and unduly expansive. The staff notes that
this provision is comparable to the definition contained in the Uniferm Eminent
Domain Code, introduced in the 1975 Legislature as AB 486. See Section 1230.03(1}:
"Improvement" includes any building or structure, and any
facility, machinery, or eguipment that cannot be removed from

the real property on which it is gituated without substantial
economic loss or substantial damage to the real property.

§ 1263.250. Harvesting and marketing of crops

The Department of Transportation (Exhibit I--green--pages 10-11) objects
that the loss Intended to be compensated by subdivision (b) is vague. The
department did not have the benefit of the Commlission's Comment, which indicates
that it is the loss of use value of the property that is to be recompensed.

The staff belleves that this is clear in the language of the section ms drafted;
the staff does not belleve that amendment of the language of the section to
refer to "loss of use value of the property” would be desirable since, in some
cases, the loss may not be complete, i.e., the property may still be usable

for some purpose other than the growing of crogps.

§ 1263.440. Computing damage and benefit to the remdinder

One of the grounds on which the Department of Transportation (Exhibit I--
green--page 13) opposes subdivision (a) of this section (requiring that the

amount of damages and benefits be discounted for anticipated delay in
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congtruction) is thet it will inject the added and uncertain issue of timing
Into the trisl. The staff notes, however, that under the provision as drafted
this will not be an issue since the statute requires use of the plans proposed

by the plaintiff.

§ 1263.510. Ioss of goodwill

While the Department of Transportation {Exhibit I--green--pages 13-14%)
18 correct in stating that California and United States Supreme Court declsions
have held goodwill losses not constitutionally compensable, the staff notes
that the issue 1s presently before the California Supreme Court once again.
The staff also notes that the text of this section is negrly identical to the
comparable provision of the Uniform Eminent Domain Code introduced in the

1975 Legislature as AB 486. See Section 1239.16.

§ 1265.310. Unexercised options

Two of the problems raised by the Department of Transportation (Exhibit I--
green--pages 14-15), the staff believes are not real problems. The department
states that, because the filing of the complaint terminates the option, & sube
sequent abandonment of the proceeding by the condemnor would have no resurrect-
Ing effect on the option even though the option would still be exercisable but
for the filing of the complaint. The staff notes, however, that Section 1265.310
by ite terms applies only to options to acquire an interest in property "taken
by eminent domain." The section would not apply to property not ultimately
taken by eminent domsin.

The other problem that concerns the department is compensation for leases
that expire after the filing of the complaint but prior to possession or judg-

ment. The Commission does not attempt to deal with the leasehold situation
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in this section, but leaves it to case law, as the department suggests should

be done. The Comment to the section mekes this clear, but perhaps language

should be placed in the section expressly excepting leases from its operation.

§ 1268.620. Damages caused by possession

The offensive language in this sectlon to the Department of Transportastion
(Exhibit I--green--pages 16-17) is found in subdivision (b)--"all damages
proximately caused by the proceeding." Presumably the department would prefer
the more specific language of existing Section 1255a(d)--"damages arising out
of the plaintiff's taking and use of the property and damages for any loss or
impairment of value suffered by the land and improvements after the time the
plaintiff took possession of or the defendant moved from the property sought
to be condemned in compliance with the order of possession, whichever is
earlier." By way of comparison, the Uniform Eminent Domain Code, introduced
in the 1975 Legislature as AB 486, provides--"any damege to, or impairment of,
the value of the property not within the reasonable control of the defendent."

See Section 1242.04,

§ 1268.720. (osts on appeal

The Department of Transporation (Exhibit I--green--page 17) would like
to see court discretion over whether the defendant is allowed bhis costs on
appeal. The staff notes that AB 11 accomplishes this by prefacing Section
1268.720 with the phrase "Unless the court otherwise orders."

Respectfully submitted,

Hathaniel Sterling
Agsistant Executive Secretary
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STATE OF CAUIFORNIA—BUSINESS AND TRANSPORTATION AGENCY EDMUND G. SROWN IR, Governor
DEPARTMENT OF TRANSPORTATION

LEGAL DIVISION

1120 N STREET, SACRAMINTO 95914

P.C. BOX 1438, SACRAMENTC 93907

February o, 1lyrb

California Law Revision Commisslon
School of Law

Stanford Unlversity

Stanford, California 9H305

Gentlemen:
In re: AB 11

The State Department of Transportation is greatly interested

in and concerned with the above bill as introduced by Assembly-
man MeAllister, During the past five or riore years while

the Commlssion has been engaged in studles in this field, the
Department has provided representatlves from its legal division
to provide advice and assistance to the Commission, Many of
the followling comments synthesize comments of those represen~
tatives made verbally at those past procecedings of the Com-
mission. The Department has recently had the opportunisy

to revliew AB 11 and would now like to offer our analysis of
thils proposed leglslatlon, We had previously commented on
July 1, 1974, on the tentative recommendatlons relating to
condemnatlon law and procedure and this letter 1s an update

of' our previcus comments to reflect leglslative changes.

Our comments on AB 11 are as follows:

THE RIGHT TO TAKR

The Commission has recognized our previcus suzpestions regard-
ing the Department of Aercnsutiecs and AB 11 has incorporated
our recommendations in this area,

Artlele 3. Future Use

The baslc concept expressed in Artlele 3 is sound, however, we
belleve that certaln safeguards should be inecluded in this
proposed article in crder to protect against an irrational
court declislon that may Jeopardlze the tinlng of a project.

We bellieve that the addition of a provision that proof that
the project for which the property is being acquired
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been budgeted by the condemnor ralses a conclusive presumptilon
that the aecquisitlon 1s nct for a future use will create an
adequace safeguard. The followlng propesed addition o
Artlcle 3 is submitted’'accordingly:

"Notwlthstanding any other provision of this Article,
where the condernor proves that funds have been
budgeted by it for construction of the project for
which the property is being zcquired, such proof
shall create a2 concluslve presumption that the ac-
quisition is not for a future uge."

Previously the Commlission's recommendation had made it clear
that the seven-year perlod set forth in proposed Sectlon
1240,220 was based on the perlod provided in the Federal Ald
Highway Act of 1968 within which actual construction must
commence on right of way purchased with Federal funds. This
period was extended to ten years by the Federal Ald Highway
Act of 1973. A& ten-year period 1s more reallstic under
current conditions and the Department suggests that the
period of ten years be substltuted Tor the seven-year period
in proposed Section 1240,220. '

Article 5. Exeess Condenmnatlon

Proposed Article 5 (Gxcess Condemnation) introduces a new
concept in condemnation proceedings, Seetion 1240.810
allows the condemnee to defeat the condemnation of a
"remnant” upon proving that the condemnor has a sound means
to prevent the property from becoming a remnant,

Although this provilslon may appear to be relatively insig-
nificant, 1t willl undoubtedly lead to extensive litigation

In those few cases where excess condemnation is proposed by
the condemnor wlthout the concurrence of the condemnee,

The test provided by the proposed statute creates a labyrinth
of speculative inguiry regarding feaslbility of a partlicular plan
of mitigation. In order to determine feaslbllity of any
such plan, it will be necessary to first determine damages
that would otherwlse oceur 1f the remnant were not acquired.
Any such Inquiry will undoubtedly add several days of trial
time to an already overburdened Judiclal system, The Depart-
ment belleves that the extent of judieilal inguiry should be
llmited to the questlon of whether the remnant 1is of "little
market value," Furthermore, 1t 1s our recommendation that
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the presumptlon created by proposed Section 1240,420 should
be a presumption affecting the burden of proof. Such a
provision should discourage spurilous issuesz from belng ralsed
by the condemnee yet allow full adjudication where a truly
meritorlous case exists,

Section 1240.510 '"Property Appropriated To Public
Use May Be Taken For Compatible
Public Use"

Section 1240.530 "Terﬁs And Conditilons Cf Joint

Use
Section 1240.530 “Right Of Prior User To Joint Use"

These proposed sections by the California Law Revision Com-
mission may have great effect not only on hlghway rights of
way but also on other State lands and rights of way such as
tidelands and other publicly owned lands under the Jurisdic-
tlon of the State Land Commission, park lands, ete, The prior
Code of Clvil Procedure sections dealing with this subJect

were hardly models of clarity. As a result, a rather complex
scheme of specilal statutory provisions and master agreements
between various publilc users grew up to handle problems of
Joint use and related problems, such as removal when one use

is expanded, equitable spreading of maintenance costs, ete,
Specifically, State highways are covered by Sectlons 560-5670
of the Streets and Highways Code which provide for permit
provisions for encrocachments by other users in State highways, .
These permits contained provisions for relocation of utilities,
railroads, electric power, gas and water faciiities so placed.
In most cases the permit will not be issued where there is an
inconsistency with either the present or future use of the
highway or the safe use thereof by the public. The Commission's
proposal has "clarified" the former law and specifically pPro-
vides that matters of conslstency and adjustment of terms and
condltions of joint use are to be left to the courts. It
seems to the Deparinrient that thils cannot help but have an
effect on prior statutory and contractual arrangements concern-
ing these matters. Further, the criteria which the judiciary
is to apply in determining these complex matters are not
specified, It must be recognized that a right of way, where
Jolnt use issues may arise, may extend through seversl Judlelal
Jurisdictions, The criteria applied by one court may not be
followed by another, . Specifically in the area of future use,
most large utilities and public entitles, in the interest of
Judielous and economle future planning, acqulire suffilcient
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right of way to provide for Tuture needs, even though at the
time of azectual acgulsition it could be argued that the time
and place of the actual applicatilon oi such right of way to
the public use 1s at best uncertaln and at worst speculatlve.
For many years it hag Deen the scund policy of the Callfornla
Highway Commissilon %o acguire suffilcient rights of way on
freeway projects (generally located In the area of a center
divider strip) to provide for additlon of an additional lane
in each direction when andéd if the need arises, No eriterila
for handling such a siltuation 1z set forth In the Commlission's
proposed statutory provisions as to consistent public use
either ag to whether a use claiming consistency should be
allowed to utilize such area of right of way or, if so, as to
which entilty must pay the conslderable cost of relocation in
the event the future need lying behind the origlnal acquisitilon
materlalizes.

Chapter 6. Deposit and Withdrawal of Probable
Compensation - Possession Prior to
Judgment

For many years the California Law Revision Commission's staffl
and the Commission itself has advocated 2 liberalization of the
right of publlc agencles to take possession of property needed
for varlous public purposes prior to entry of final judgment
in a condemnation actlon. Thig pollicy was based on the gen-
eral feeling that if procedures were establlshed providing

for exchange of money for property as soon as possible after
the £iling of an action in eminent domain, the property owner
in particular would greatly benefit (zentative recommendation
of the Callfornia Law Revislon Commlsslon relating to Condem-
nation Law and Procedures, January 1974, pp. 54-55).

This pollcy was greatly forwarded when the Californla voters
at the November 1974 general election repealed Artlcle 1,
Section 14 of the California Constitution which had Tor many
years restricted the right of lmmediate possession to those
apencies taking for reservoirs or right of way purposes and
enacted new Section 19 which provlides as fellows:

"section 19, Private property may be taken
or damaged for publle use only when just compensa-
tion, ascertained by a Jury unless walved, has
first been pald to, or into court for, the owner.
The Lécislature may provide for possession by the
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tondemnor followlng commencement of eminent domain
proceedings upon deposlt in court and nrompt release
to the owner of money determined by the court to be
She probable amount of Just compensation, "

While, of course, the Deparbtment accepts the wisdom of the
electorate in providing for the expansion of Lhe rignht of
Ilrmedlate possescsion %o virtually all public agencies

talting property for virtually any leglitimate public purpose,
1t 1s concerned with the administrative ang Judiclal load

such cecxpanded lemal procedures will place on publle agenciles
and thne courts, Cther authorities in response to other and
different schemes propounded by the Law Revision Commission

to liberalize the provision for attacl on amounts deposited

28 probable Just compensation as well as wlthdrawal preocedures
have expressed similar concerns, Fer example, Fr, Richard
Barry, Court Commissloner for the Superior Courts in Los
Angeles County by letter to the Commission dated November 24,
1970, urged the Commission as follows: ",,. do not recommend
legislation that will burden the courts,,,"

The Department feels that certain sections proposed as a
portion of Assembly Bill 11 do threaten to increase the
adminlstrative and Judilelal burden without any slignificant
real benelit to owners whose property 1is subject to eminent
domain proceedings.

Sectlon 1255.030, Specifically, proposed Section 1255,030
would appear ©0 induce the property owncr to challenge the

amount deposilted by the agency since sueh an owner may move
at any time, and successively apparently, for inereases in

deposits of the probable amounts of Just compensation,

Sectlon 1255.030 then goes further by way of malking this
Invitatlon even more attractive by providing that 1f the
amount of such an incrceased deposit is not actually deposited
within thirty days it will be treated as an abandonment,
entltling the defendant to litigation expenses and damages
as provided further in Sections 1268.510 and 1268.520.

The Department belicves that the number and the time Frame
within which challenges to an agency's deposit of probable
Just compensation may be made should be more limited, Such
a2 limitation would better serve the property owmer as well
as the agencles and the judicial branch of governmens.,

The Department also questions the wisdom of proposed Section
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1255,03C¢ which encourages the owner who wishes to challenge
the amount of Just compensation to immedlately withdraw any
such increased amount deposited. Upon such withdrawal

the Commlsslon's proposal would preclude the court from re-
determining the amount of probable just compensation to be
less than the amcunt withdrawn but no such countervallling
constraint is provided in the court as to a determination
that sald amount i1 greabter than the amount previcusly
withdrawn by the owner.

The Department thinls that the net results of these proposals
cannot help but greatly encourage owners te attempt to ob-
tain ilncreases Iln the probalble just compensatlcn deposited
by apencies. This in turn wlll greatly Iincrease agency

and Judlcial costs,.

As a result of such pretrial actlvitiies on the part of
owners, in many cases the resultant amounts will reflect
determinations made by overburdened courts operating under
severe evidentiary and time constraints. It may be
expected that in a significant number of cagcs the property
ovmners will heave available to them for withdrawal amounts
in excess to that which the court upon more considered
determination determines he 15 entitled, Such a resgult
would seem to ecall for a strengthening rather than a weak-
ening of the previcus statutory saleguards concerning pro-
tection of tax funds deposited to securc necessary orders
of possesslon, bub the recommendation appearing under
Article 2 of Chapter 5 would appear to weaken rather than
strengthen preexlsting safepuards,

Sections 1255.0L0 - 1258,050. The Department next obJects
To proposed sectiont 1250.040 and 1255.050 which allows a
defendant in an eminent domain action to require a deposit
of reasonable just compensation with the provislon of
sanchlons if such a deposlt is not made. The Law Revlslon
Commission suggested a limited tryout of similar leglslatilve
experiments from other states and apparently Justifled thils
on some theory that classes of ceses selected to be covered
represent areas of legitimate harcdshilp, Tae Department,
however, feels thab since the enactment of the Brathwaite
B1ll {Government Code Sections 7250 and 7274}, relating to
relocation assistance, the incldence of 1lltigatlon on the
acqguisition of such properties asg covered by the claasgification
written lhto proposed Sectlon 1255.0M10 has diminlshed to a
point of practlcally nil. This is beczuge these provisilons
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ag to relocotlon asslistance, as aprlied €o sueh properties,
have removed z11 the "hardship' aspects of gsuch acquisitions,
The locl of Lltipoticen ac fto zeguisltion of such properpics
demenstrates coww”ﬁtc laci of jJuetificetlon Tor legislativ
actlon, Insofar as Sho zmell propricbor is concerned a
gimilar effeet 1s ‘VlJGnCC in relation to The acguils uion

of property covered by the terms of nroposed Sectlon 1255,050,

Insofar as zuch propossl covoers more valuable proprietorships
of rental property, these owners, uith thelr large resources
Lo pupport litizgaticn, nmay ve expecicsd to gelze on the terms
of progosed Section 1255.06G0 as s method of seeking, by
motions for increasce of dcpoulv before trlial, to cxposc the
arcncy unahle to mect gsuch high levels of depcoits as an
individual judze mhy dotermine Ho be appropriate {in the
1imited time and on the limited ovidencc avallable to him)
to pavten’: of the additional amcunte provided in such
proposal for fallurc o nare such an eaped depesits. In
summary, the Depawrtment 1“'c5;3r,cn,f'wu_|.LF uﬁubuva that there 1ls
simply no demonstoated need on any hardship"’ basis for
the provisions currently forwarded in proposcd Sections
1255, OPO or 12£5,050, allouing cwners of these classes of prop-
criy e demand hipgh wcju”“mﬁnt jenouits ol probable just
conpensation from condemnors which are subjcet to severe
penalities if such denands cannot be me:.

Seeslons 1255.230 - 1255 ,2h0, The Department urges a con-
tlnuation ol the currony provisions of Code of Cilvil Proccdurce
Section 1243,7(e) to the offeet tnat 1f personsl service of

an applleation to hitauruw a deposit cannot be made on a

party having an interest In the proverty, the nlaintifl may
ubjeﬂt to the wlthdrawal con thet basis The deletlon of

this precvision unﬂe” the current law ﬂ:perpﬂ the agceney of
all of 1ts power to protect the public funds entrusted to 1t.
Without the unserved party vefore the cocurt, the "case”
Loaw Ceormissionts tontative recommencation purports to find in
demonstrating his lack of interest in the property is, in
reﬁlLty, of small protecticn lor such funds, finy protection
by way of the court 's digeretionary power to provide a bond

» to limit the amount of withdrawal lilkewise may provlde no
rcal protection to these funds in the event such party later
appears with sunstantial elaims on the ancunt of jJust
compensation, There 1z @ lack of any concerete evidence

thalt the presence of,currently nrovided statubory protectlions
acted in any signiiflcant manner to obstruct or :;el‘w legitlinate
requests [for withdrawal by ownero. Indesd, the Wupartmcnt'“

which the
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experience has becen that the very precence of such statutory
protectlons has {ended Lo 1inmilt property owners! demands for
withdrawal to a reasonable bosls, which in the great majJority
o cases can be nandled by stipulation rather than necessitating

i
the utilization of court time ang rosources.

Secktion 1285,280. The changes in present law proposed in
SecLion lenh,200 te delese the regulrement that a withdrawee
pay interest on the excess of provable just compensatlon with-
drawn over thne final determination con this amount after trial,
as well as to provide up fo 2 year's stay on such refurn t

the condemnor, simply enhances the Invitation extended to
owners o beth sceelr increased denoslis of probable Just con-
pensatlon and to encourage withdrawal, The Department obJects
to guch changes in present statutory provislons, which pro-
visions tend to restrict the utillization by owners of such
procedures te a reasonable and prudent basis and level.

Sectlon 1255,420, The Department has strong objectlons to
proposed section 1255,420, which allows a trial eourt to stay

an order of posscssion on the basls of substantlal hardship

to thc owner unless She plaintlf?f "needs" possessilon of the
property as scheduled in the order of possesslon, Thls pro-
vigion, in additior to the expanslon of the tlme whilch must
elanse between the service of an order for possesslon and the
date of nctual possessicn frowm 20 Lc¢ 90 days {proposed Sectlon
1255,450) all act in concert to malke extremely unpredictable
whebher or not the real property necegsary lor construction

will aetually be avallable on the date required under the
construection contract., If it is not, damaces may be clalmed

by the eonbractor, resulting in a wastage of public funds,

nore often than not, such ¢lalms by the contractor are not
ascertainable by the condemnor untlil near the end ol Taw
consbruction activity. Thus, evidence of %he agency's "necg"
for possession of the property within the time speciliied in

the order lfor posscession may well not be available, in a

fera aufficiently satisTactory to the particulzr trlal court in-
volved, a® the time the owner moves for a stay under proposed
Seelion 19255.420, The Denartment 's expoerlence under present law
has been Shat it provides both predlcetabllity as to when the prop-
orty necegsary Cor Lne construction of the project can be reason-
ably cupecied Lo be avoilable Te the consracior, ac well as suf-
cieient flexibility to teke care of the rare and unusual hardship
situntion noushs to be cuved by the €omrcisclon's recormendatlon,
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Under current law an order of lrmediatce pogsession 1s not
sclf-oxeceting., To zetually disploece an ovmer Crom the
proporty reguires return to the court Jor a Vrit of Assis-
Sance, It is the expericnce of the Deopartment s counsel
snat at the hearing on application for thic writ the $rial
court dlavariobly explores oany legitimete hardship being
experienced by Lhe reluctont owmer and utilizes its Judileial
dilseretion in alleviating any such hardship to the nmaxinam
extont practlcabls under the situation snreoasented Lo 1t,

It oeems unwlsce Go EBhe Departmont Lo attenpt to alter the
entire lepal fabric relating to the power of courts to

vacate orders of possesclon, with all of Lthe advantages of
predletabllity inherent therein, for the purpose of remedying
the rerce snd unusual case of uncéue hardship to the property
owner, especlally where there iz no evidence that the prenent
law cannot accommodate to such unlque and unusual situations.,

Section 1255,450, The lzelr of balance in this arca bocomes
evident when propesed Seetion 1255,250 would delete that
portlen of present law provided to remedy unnccessary wastare
of public funds in thoce cases where the aceney, on noticed
motlon, presents a cogent case for possession within as short
& perdiod as threc days from service of the order for immedilate
possession (Code of Civil Proccdure Seetion 1243.5 (c)).
Certainly, in areas where complex land titles are invelved
and where immedlate pessession of uncccuplied land, or even
oceupled land, will cause little if any hardshin to the owner,
the court should continue to have discretilon te zllow pos-
sesslon on less than 90 days! notiece where the lack of
abillity to provide the contractor with the necessary proporty
could eXpose taxpayers! funds to substantial wastaze by way
of contract claims.,

Chapter 8 - Artiele 3,
Compensatlion In¢luding Procedures For
Deternining Compeansstion

Section 1260.210. "Order of Proof and Argument: Burden of
Prool " Subsection {a} continues existing law while sube
section (b) changes exlsting procedural law regarding the
burden of proof on the lssue of compensation. Existing Cale
i1fornia law on the burden of proof is contained in BAJI 11,98,
whieh is conslstent with the majority rule in the Unlted
States. In other parts of the blll the burden of proof ic
placed on the property owner where he contests the right o
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tale {Sectiocn 12/0.520) where he asserts the loss of goodwlll
(section 1253.510{(za)). It would appear to be just as difflicult
to prove the loss ol poodwill and to defcabt the right to take
ag 1% is to prove the valuz of the preoperty; nor Is 1t any
more diffiecult to prove compensation in an eminent domain
casce than i1t is to nrove compensatlon In a personal injury
case, yes in the latter case the burden of proofl remalns on
the person seeking to be compensated. Therelfore, it would
appear to be practical and loglecal to continue the present
grocedural law which places the burden of persuasion on value
ané damages on the owner and speclal benefits on the condem-
nor. Such a rule is consistent with subdivision {2) of

the seetlon whieh gives the defendant the opportunity to
proceed {irst and to commence and conelude the argument. The
Department recomnmends, therefore, that the present rule be
maintained, and that Section 1260.210 (b} be deleted,

Section 1263,205. This section replaces 1263.220 proposed
by the Law Revision Commission, and deflnes lmprovements
pertaining to the realty to include any "facility, machinery
or equipment installed for use on property taken, ete." The
Department had objectlons to 1263,220 as belng vague and
unduly expansive, Thils section has the same defects. For
example, the term "facillty" is quite broad and will doubtless
require Judleial clarificatlon.  Also the language “eannot

ne removed without a substantlal economlc loss' leaves un-
certain what kind of loss 1s to be consldereds loss to the
property and equlipment or economic loss to the owner-
operator? The Department conslders that the current definltlon
of lmprovements as cquipment designed for manufacturing or
industrlal purposes (CCP Section 1248(b}} should be retailned
as the starting point snd thab any modificatilon thereof be
left to a case by case appllcatlon of the statutory and
decisional law of ixtures.

Section 1263.250, Harvesting and Marketing of Crops. This is
= moollication of 1263.250 proposed by the Law Revlslon
Commission, as $o whileh the Department previocusly had no
comments. The Department does, however, now object to the
followinr language in subsection (b) for vaguensss as to the
type of "logss" intended to be compensabed:
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M. .. in which cnse the compensabion awarded for
the property taken shall include an amount suffl-
clent to compensate for loss caused by the limita-
tion on the defendant's risht $o use the property.”

Scetion 12563,320, Changes in Propercy Value Due to Imminence
o7 the rroject, The Departrient considers that the ratilonale
of thig section is bhasically sound and that wuniform treatment
of increanses or dcereascs in value attributable to a pending
public improvement would appear to be desirable, wlthin the
limits of the VWoolstenhulme deelslon, However, the Depart-
ment conslders That use o the languagze “any increase or
decreage in value' is objectlonable in that it may sanc-

tion a purely mathematical analysis of allegcd beneficial

or detrimental effects on property values, Thus, an
appralser in considering sales in a so-called blighted

area may simply adJust mathematieally for the sales using

an arbitrary percentage such as 20 or 25 percent and carry
through to his valuation of the subjeet property accordingly.
To avold any such mathematical appreoach and to clarify the
manner in which such sales are to be considered, the Depart-
ment suggesss that the language of the sectlon be amended as
follows:

"Tn determining the fair market value of the
property taken, there shall be dilsregarded any
effect on the value of the property that 1s
attributable to any of the following:"  [Con-
tinue with the language as presently proposed;
that is, sublteme a, b and c¢]

Seetion 1263.410. New Trial; Section 1253,150., Mistrial

Thege sections change the exicting law with respect to the
date of valuation Tollowing granting of a new trial, re-
varsal on appeal and proceedings subscquent to a mistrial,
Under existing law enunciated by the Suprcne Court in

Peonle v. Furata, 55 Cal. 2d 1, a premium 1s placed on the
condemnor to bring the case to trial wlthin a year under
exlsting Seection 1249 of the Code of Clvil Procedure,
However, once the date of valuatlon is flxed 1t cannot be
changed by subsequent proceedlings since to do so would cause
the court or jury to retry another issue not before the
oririnal tribunal.,  The existing law has the advantage of
precictability and does not penallze either party, especlially
the condemnor, fryom taking measures Lo set aside an unjust
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verdict eilther by a motion for new trial or by appeal.

The bill does provide that "in the interest of Justice” the
court ordering the new trial can order a different date of
value; 1in other words, the date of valuc at the first
trial, This appears to ke vague and indefinlte, with no
clear standards for the court to follow, and does not have
the advantage of predictabllity which the existing law has.
The Department, therelore, recenmends continuatlon of the
existing rule which provides for the retrlal of the same
issue, and which has worked well In the past wlthout any
apparent injustice or nardship on the property owner.

Section 1253.1120. Damage to Remalnder. This proposed sec-
on In aprogating the Symons rule will, of course, expand
the liability of the Dcpartment and other public apencles

for severance damape. The Department feels that without
some clarification or limitation on damages emanating from
that portion of the proJeet off the part taken, the pection
is unduly broad. Tt will allow an open-end conslderatlon
of so-called proximlty damzge, 1.e., nulsance factors such

as nolse, dust, dirt, smoke and fumes, whether generated on
or off the part taken. The impact of such factors on the
remalning property could, under the sectlon be much leag on,
at least, the same as that on the general publlic, In high-
way taking casegs, the landowners could try to prove proximity
damages for alleged detriment hundreds of feet, or even hun=-
dreds of yards, away from the part talen, This, the
Department feels, willl encourage testimony of damage based

on. 11ttle more than speculatlon and conjeeture.

The Department alsc opposes an allovance of damapes based
onn the use by the public of the improvement, Exlsting
Section 1248, subsectlon 2, of course provides for damages
aceruing by reason of the severance and the construction
of the public improvement l1ln the manner proposed., Injuricus
effzct caoused by the public's use of an lmprovement, l.e.s
such as a highway, is chared by property owmers in peneral
wthether or nct a nart of thelr property ls talen and is not
really speelal £o an owner. I% 1s recornlzed that the
Court of Appeals In the Voluntecrs of Americs case {21 Cal.
Appe 3d, 111) oxnressod strong nolLcy reazong for allewing
reeovery of proximity danajes "se potabliched by proper
prooT."  The Court Gid net elaborate on whal would
aconptliusce proper pTool. Proxiuvity dannge fromn sources

e e



California Law Devision Cominlssion
Fehruary &, 1075
Pace 13

of 7 the part Lakea ond considerdng the use of the facllliy

ST s et Tin o Amapginatlive appralsers and property
swners Lo clain hich or larrme seversnce damapes without a
hasis in Taet or experlence. he Daenartmens considers that

T
i
1 proximlty cawages are Lo be broadened, there should ve
some physical or peographie limitation to prevent open-ended
speculaticn eircew.iscribed only by fthe lengin aad bresdth of
a project.

th e
T
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Section 1263.4L0, Computing Danage and Benellt to Remainder,
Trho boparement onpones adepblon of thig sectlon, To nany
Ler T

Judeen oand tr 3 of Tnet assczoment ol Just compenséation
using he preeseat three or four step process 1o involved
cnougi,. This provislon ig certain to introduce additional
corplexities, if not confusicn, into the assessment of
damares and bencfilisz, I the %ime lapse In construction
15 Lo he concldered, the appralser nust estinate the perilod
of dzlay, which may he little more than guessworl, and
then discount the fubure damazes to present worth, A
similar procedure would apply to the assessment of speclal
henefits. I+ 1z more than 1ikely that thic phase of the
valuansion teasinony will be difficult for the trier of fact
to follow,

The Department opnoges the section for the adéltlonal reason
that the issue of when the public improvement will in laet
pe constructed would be injeeted into the casce. The tim-~
inc of construction of any public Improvement depends on
csuch variables as avallability of funds, prilority of the
nrcjeet in relation %o other publle Lmprovements and similer

matteps ag to which an enminesr, right of way agent or
agoralser could glve no more than a guess. Additionally,
sueh testimony would not be binding on the coademnlng body,
50 that 1f the public improvement 1s not in faet bullt at
the cotimated tine, She publle agency could be subject o
furtihicr elaims ol damages. The vresent concept ol assunlng
the public improvement will be bullt, as provosed, on the
cpplicable date of value is easily understood by the trier
of ract, avoids speculatlon and has been juulelally approved
i numerous eases ag working a substantlal Justice to both
condermor and condemnec, The Department consilders that

the present rule should be retained,

Section 1253.510. Compensatilon for Loss of Goodwill,  As
Tndlcated previcusly to the Law Revlsion Commlisslon, the
Department is opposed in prineiple lo the allowance of logse
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of poodwill damagce in enineont domain actlons. Declslons
cf both the Californiz and Unlted States Supreme Courts
nave held that debriment te this {form of Eroperty is not
required to be conpensated for under the "Jjust compensation'
clauges of the Constitution (United States v. Powelson,

319 U.S, 2563 Oaixland v, Pacillc Coast LUmber GC., 174 Cal.
392, 398), In contract Lo tangible property interests,
goodwill 15 not directly appropriated in condemnation nor

does the publie ontity obtain fer its use eilther the frulis
of the goedwill bullt u» by the operator of a business, or

the operator's covenant not %o conpete. Where goodwlll
damages are clailmed, the property owner's attempt %o prove
such losses and the agency's attempt to rebut or prove
mitigation thereof wlll probably increase trial-time estimates
to double that of the present.

1

In additlon, proof of such losses will doubtless require
introduction of another level of expert testimoney, l.e.,

an accountant, C.P.A, or business broker, These experts
will serve elther as a foundation to the apprailser's opinion
of goodwill damages, or as independent evidence of such
damages., This, of course, will increase trial costs for
both sldes.

Compensation under thls section will have to be based on loss
of* future patronage and hence profits, Consldering the wide
variety of factors upon which continuation of patronage
depends, thls may well qualify as the most speculative of
evaluatlion assignments, Further, the estimated loss may
realistically be based on the cost of taking steps which

the prudent property owner would adopt in preserving the
goodwlill, thus predlcating loss of an item expressly made
noncompensable under subsection (2).

In sum, compensatlion for loss of goodwill 1s unsound in
princliple and hlghly uncertain In measure of proof.

Chapter 10, Divided Interests

Article 4, Options

Scetion 1265,.310, Unexercised Cptions. Under present law

an optlon holder has the right to protect himself afier an
eminent domain proceeding is filed by exercisling the optilon

il he determlnes that he can get more Tor the property than the
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optlon price, Fregeat law, however, does ncet allow him

to sit back and pamble on the outcome of the lawsult,

Unless he econverts the option to an interest in the property
he is not eantltled to compensatlion,. The bill in its
present form artificially terminates Lhe optlon with the
filing of the complaint., The Department sees no reason to
nrovide an artificiesl, contrlved destruction of the option
right for the purpose of creating a compensable Interest

in property. ixisting law seems to have worked no hardship
on either the cwner or the optlon holder and should be
continued in the future,

The section also ralses problems where the option holder
does not exercise hils option but the optlons explre prilor
to any taking by the condemnor. In a situatlon where a
lease expires prior to a taking by the condemnor the lessee
is not entitled to any compensatlon even though hls lease
was in existence as of the time of the filing of the com-
plalnt. 41lso, problems may be ralsed where the condemnor
abandons the proceeding after the flling of the complaint
since the filing of the complaint terminates the optlon.
The option holder would not be entitled to exercise hils
option after the filing of the complalnt even though the
term of the option would allow him to do so but for the
condernation action. It would seem that this problem
could be well left %o the development of the common law
by the courts of thls State.

Article 5, Future Interests

Section 1265.410, Contingent Fubure Interests, This

seotlon appears to define what property Interests should be
entitled to compensation when there is a restrletion as

to the vesting of the Interest. There appears to be no
need For this section since the courts have developed a con-
sistent policy regarding such fubure interest. The section
also ralses some confusiocn as to the definition of property
which iz contalned in Sectlon 1235.170. The ecourts have
always held that certain contingent future interests are
property rights but have held that in certaln situatlons
they have only a nominal value because of the remoteness in
the vesting of possession, It appears that the case law
is very clear on thls polnt and does not need modiflcation
at this time from the leglslature,
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Chapter 11, Post Judgment Frocedure

Section 1268,010. While not greatly affected thereby the
Department guestlions the wisdom of the deletlon by proposed
Code of Civil Procedure Section 1268,010 off the current
provision In Code of Civil Procedure Seecetion 1251 which
2llows the State or publlc corgoration condemncer a year to
market bonds fo enabhle 1% to pay Jjudgment, Such deletion
may threaten many needed public projecets proposed to be
funded by responsible lcoeal and State agencles which do not
have lmmediately avallable to them unlimited funding. It
1s unlikely that local governments could reasonably prevall
oen thelr electorates to authorlze bond issues high enough
to cover the worst result that could possibly ensue from
condemnation litlgation which might be necessary to acgquire
the land Tor an otherwise worthy and needed local project.,
However, under the proposed deletion of the current stat-
utory provision for bonding to cover an Increase in estimated
land costs after trial, this would seem to be the only
protection such a condemnor would have apalnst exposure to
implied abandonment and the considerable penalties involved
therein (see proposed Section 1268.610 and Section 1268.620)
following such a result, Since z judgment in condemnatlon
draws Interest at 7 percent from date of entry, the pllght
of the owner having to walt as long as a year to actually
recaelve the Judgment amount plus 7 percent interest appears
not qulte as onerous as represented in that portlon of the
Callfornia Law Revision Commlssion's recommendatlion whileh
recommends deletion of the cne-year perlod fo sell bonds Lo cove
er the cost of an unanticipated hlgh aviard.

Seetion 1268.620. The Department cbjects Lo proposed
Sectlon 1268,620 as a total, unlimited, osen-ended indemnilty
provislon for owner recovery of damages caused by possegsion
of the condenmnor in the event a proceeding Is either volun-
tarily or involuntarily dismissed {or any rcason or there

is a final Judgment that the plaintifll cannot acguire the
property.

It would not appear to be in the public interest to provide
such a neasure of compensatlon whleh could well execced the
amount of Just cormpenszablon which would have been awarded
the owner had the actlon proceesded under the complaint in
eminent domain filed, The i1tems for which the owner be
recompenged under the situatleon scught te bhe covered oy
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oreposed Seeslen 1263,620 should be earefully defined and
lirited,. Such wouwld he @ responslble approach to the
problen and carry with it the ‘advanbage of predietability,
allowing public azencles bto male reasonable judgments as

to the costs of varlous altoernatives aveilable te them,
suehk an the voluntarsy shandonment of o proposed acquligition
under tho nrovisicns of proposcd JeeSion 1263,010 or under
nrosent law as erbodled in Ceode of Clvil Procedurc Section

1253,

Jection 1258.710. The Department objects to that portlon

ol Beohion 1968, 7.0 waieh delates the provision of presant
Section 1254{1Y, providing that wherc a defendant obtalns

a3 new trial and does not obtaln a result greater than that
oripinally awarded, the costes of She new trizl may be taxed
agalinst him, The basgis of this obJection ic that it renoves

211 constralnt encovraring the sxercise of oprudence on benalf

of the property owner and ais attorney in seeldng judieial
rencdy,

Scebion 12568.720. The Department objeets to the complete
Toroval of discretion from the appellate court In awarding
cogts on appeal as prounesed ln Sectlion 1268,720. Wnile

the Department agrecs that in recent years the trend has bheen
to award the precperty ovner his costs on eppeal, whether
appellant or respondent, and whether nc prevalls cor does not
preveil in the appellate court, 1t feels thav the legislative
branch of government ghould not Invade the province of the
judieial branch by avtempiing vo destroy Lhe use of judlelal
discretion in individual cases to apperilion anpellate

costs ap Justlece in that particular coge may warranb.

This concludes the corments of the Department of Transporta-
tion on AB 11 as Introduced by Asserblyman LeAllster on
Deccubenber 2, 1974,  The Department continues to stand
ready bo render any esgslstance reguested by the Commlsslon
or the Legislature In lts efforts to advise on condermation
law and procedurc to proteet the rights of all partles to
sueh proceedings,

Very truly yours,

' F P 7
F‘Ei‘fﬂi
Chief pf Division
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The Honoraols Aiisesry deroogoed
State Assomizlymar

312 Siats Capitcl

Sacramenlo, CalifornLa Gidglg

. P ts - 24 B e, “
Dear Assenb.yman MoLllsuier:

This morning I spoke with John DeMoully regarding Assembly
Bill 11 which you are carrying on behalf of the Law Revision
Commission. He suggestad that 1 write to you.

Your bill was the subiject of an extensive study by the members
of this Assocciation's Legislative Committee which concluded
that the bill represents & masterful job of draftsmanship, and
we offer our congratulations to all responsible parties. An
indication of how well thig bill is put together is the fact
that we could conjure up only one guestion concerning its
provisions.

Specifically, we wish to raise the question of why, following
conmencenment of an action in eminent domain, recordation of a
1is pendens is made mandatory where service by publication is
ordered and siuch recordation is permissive when personal service
or service by mail are resoried to.

In the commenits accompanying the tentative recommendation of the
Commission, it is noted on page 155 with respect to Section 1250.150
of the bill, that pernissive filing of a lis pendens following
service of summons is a departure from existing law. Specifically,
Section 1243 pressnily mandntes recordation of lis pendens

following service of summons. It is further noted that recordation
of lis pendens is required under Section 1250.130 of the bill,

where service is by publication.

Absent the benefit of the reasoning behind this departure from
existing law, this Association urges that recordation of a lis
pendens be made uniformly mandatory in all eminent domain actions
without reference to the method of service employed by the
litigants. We are of the opinion that such mandatory recordation
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would provide a means whereby all members of the public, rather
than only the partis=s to the action, could reasonably be apprised
of the impending legal proceedings.

Thank you for your kind attention ue this matter. If you desire
further amplificaticn on the guestion raised, please let me know.

Sincerely yours,
.'.:!,,' ‘/'/
'{'-( 4 A2 J./
Sean E. McCarthy
Vice President -
Legislative Counsel

SEM/kh

cg: John DeMoully
California lLaw Revision Commission
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Comparable Provisicns of AB 11 end AB 486

The following charts comparing AB 11 (Bminent Domain law) and
AB 486 (Uniform Eminent Domain Act) ma imtroduced in the 1975 Cali-
fornla Legislature are intended only to show for each bill whether
the other bill has comperable provisions and, if so, where they are
to be found. As a consequence, the comparison charts are general

in nature and do not purport to provide detalled analyses or to
attaln absolute accuracy.



AB 11 AB 486 COMMENTS
1230.010 1236.01 -
1230.020 1230.02 -
1236.030 - No comparable provision.
1230.040 1233.01 ——-
1230.050 —— No comparadle provision.
1230.060 -— No comparable provision.
1230.065 12kk.01 ——
1230.,070 - _ No comparable provision.
1235.010 - No comparable provision.
1235.020 - ' No comparable provision.
1235.030 wom Ko comparable provision.
1235.040 ——— No compereble provision.
1235.050 —— No cowparable provisicn.
1235.060 -—- Fo comparable provision.
1235.070 124,03 -
1235.110 —— No comparable provision.
1235.120 ——— No comparable provision.
1235.125 we= No comperable provision.
1235.130 wen No comparable proviseion.
1235.140 1230.03(n) —
1235.150 1230.03{0) ——
1235.160 1230.03(p) S
1235.165 1230.03(a) -
1235.170 1230.03(r) .
1235.180 ° - - AB 486 would rely on’case law

interpretation.



AB 11 AD 486 COMMENTS

1235.19C —— No comparable provisiocn.

1235.195 - No comparsble provision.

1235.200 ——- No comparable provision.

1235.210 = No comparable provision.

1240.010 - AB 486 retains existing Code Civ.
Proc. §§ 1238.1238.7 as Sections
1230.10-1230.11.

1240, 020 ——— AB 486 retains existing Code Civ..
Proc. §§ 1238-1238.T7 as Sections
1230.10-1230.11.

1240.030 - AB 4B6 retains existing Code Civ.
Proc. § 1241 az Section 1230.19.

1240.040 1232.09 AB 486 also retains existing Code
Civ. Proc. § 1241 ag Section
1230.19. R

1240.050 - AB 486 would rely on case law and
speclal codlfied and uncodified
statutes.

1240.110 —— AB L85 retains existing Code Civ.
Proc. § 1239 as Section 1230.1k,

1240.120 - AB 4BS would rely on case law esnd
special codified and uncodified
statutes.

1240.130 - Ko comparable provision.

1240,140 —— No compareble provision.

12]"‘00150 12311@ bk

1240.160 - Ko comparadble provision.

1240.210 - No comparable provision.

1240.220 - AB U486 would rely on case law and
special codifled and uncodified
statutesn.

1240.230 ——e No comperable provision.

1240.240 ——— No comparable provision.

1240.310

No comparable proviaion.



AB 11

AB LB6

COMMENTS

1240.320

1240.330

1

1240.340

1240.350
1240.410

1240.420
1240.430
1240.510

1240.520
1240.530
1240.610

1240,620
1240.630
1240, 640

1240.650

1240.670
1240.680
1240.690
1240.700

1245,010-1245.060

1245.210

-

..
- -

-
-

1230.21
1230.20

1230.20, 1230.21

laﬁ oUl-1232.05

AB 486 would rely on special codi-
fied and uncodified statutes.

AB 486 would rely on special une
codified statutes.

AB 486 would rely on case law and
special codified and uncodified
statutes.

No comparable provision.

AB 486 would rely on case law and
gspecial codified and uncodified
statutes.

Ko companihle provision.

No comparable provielon.

AB 4B6 retains existing Code Civ.
Proc. § 1240 as Section 1230.18.

No comparable provision.

No comparable yprovision.

AB 486 reteins existing Code Clv.
Proc. §§ 1240 and 1241 as Sec-
tions 1230.18 und 1230.19.

No comparable provision.

No comparable provision.

AB LB6 would rely on special codi-
fied statutes.

AB 486 retains existing Code Civ.
Proc. § 1240 as Section 1230.18.

- -
- -

AR 486 retains existing Pub. Res.
Code § 5542.5.

-

AB 4B6 would rely on special codi-
fied statutes.



AB 11 AB 486 COMMENT g

1245.220 1232.09 ——

1245.230 1232.10 ———

1245.240 - AB 486 would rely on special codi-~
fied and uncodified statutes.

1245.250 1232.11 -

12h5.260 1233.035 ——

1250.010-1250.040  1233.02 P

1250.110 1233.02 ———

1250.120 1233.06 ——-

1250.125 - No comparsble provision.

1250.130 - No comparable provision.

1250.140 - No comparable provision.

1250.150 1233.07 —

1250.210 1233.04 —

1250.220 1233.0b —-

1250.230 - AB 486 would rely oh general rules
relating to intervention.

1250.240 1233.05 ———

1250.310 1233.0b wa—

1250.320 1234.02(a) .-

1250.325 1234.03 ——-

1250, 330 —e- AB 486 would rely on genersl rules
relating to verification.

1250. 340 - AB 486 would rely on general rules
relating to amendment.

1250.345 1234.02(c) ——-

1250.350 '1234,02(b) ——

1250.360=-1250. 370 p—_ No comparable provisions.

1250.410(a} 1236.04 | .

1250.410(b) 1241.05(®) ———

-l



AB 11

AB 486

COMMENTS

1255.010-1255.480
1258.010-1258.030

1258.210-1258.300
1260.010
1260,020
1260.030

1260.110
1260.120
1260.210{a}
1260.210{b)
1260.220
1260.230
1260.240

1263.010

1263.020
1263.110-1263.150
1263.205

1263.210
1263.230-1263.250
1263.260

1263.270

1263.310

1263. 320
1263.330 .
1263.410

1263.420

1235.01-1235.05

1236.01~1236.03,
1236.,05=1236.07

1236.10-1236.16
1238.01(a)

1234.06

1234.08

1238.03

1238.04
1238.05, 1238.07
1238.06
1239.01{a}, (c)
1239.01(b)
1239.03
1230.03(1)
1231.09
1239.09-1239.10
1239.11
1239.02{a}
1239.04

1539-05
1239.02(b)

Ko comparable provision.

No comparable provislon, but see

Section 1238.01{b}.

No comparable provision.
No comparable provision.

No comparable provision.



1268.210-1268.240
1268.310-1268.320

1241.02-1241.03

-

AB 11 AB 486 COMMENRTS
1263.430 - No comparable provielon.
1263.440 - 1239.06 ——
1263.450 1240.05 .
1263.510 1239.16 -—
1263.610 - No comparable provision.
1263.620 1239.10{(d) c=a
1265.010 ——— Ro comparable provision.
1265.110-1265.160  1239.13 ——
1265.210 1230.03(m) -
1265.220 - No comparable provision.
1265.225 1239.14 ———
1265.230 ——— No comparable provision.
1265.240 1239.14 ———
126%.310 - Ko comparable provision.
1265.410 ——— ¥o comparable provision.
| 1265.420 1239.15 -
1268.010 1241.08(a )-(b) e
1268.020 1241 .10 -
1268.030 1241.09 S,
1268.110 1241.08(a )-(b) -
1268,120 1241.08{c) ——-
1268.130 -—- Ko comparable provision.
1268.140 1241.11 ——
1268.150 - No comparable provision.
1268.160 1241.11 -
1268,170 --- No compareble profision.
1241.12 -——

D]



4B 11 AB k86 COMMENTS

1268.330 - No comparable provision.
1268.340 - No comparable provisicn.
1268,410-1268.430  1241.04 -

1268.510 1242.02 - e

1268.610 1242.03 —

1268.620 1242.04 ——

1268.710 1241.05(a) ——

1268.720 —— AB 486 would rely on case law.

1273.010-1273.050

1243.01-1243.09



AR L& AB 11 COMMENTS
1230.01 1230.010 -
1230.02 1230020 -
1230,03(a) 1235.165 —
{v) e Term not used in AB 11.
() - See Go#t. Code § 7260{d}
(relocation assistance),
(d} ——— AB 11 uses "take" or "acquire
by eminent domsin, N
(e} - No comparable provision,
(£) - AR 11 uses "defendant)
(s} -—n AB 11 uses "plaintiff?
(h) --- No comparsble proviasiory
(1) - No comparable provisions
(J) - No comparable provision:
(k) - See Govt. Code § 7260(e)
{relocation assistance)s
(1) 1263.205 -
(m) 1265.210 ———
(n} 1235.140 —o—
(o) 1235,150 ——-
(p) 1235.160 ——-
{q) ——- No comparable provision.
(r) 1235.170 -
{s) - No comparable provision
{t) -— No comparable provision.
1230.04 - No comparable provision.
1230.0% | ——— See Govt. Code § 7272.3

-1-

{relocaticn assistance).



AB 486 AB 1L COMMENTS

1230.10 1240010 AB 4B6 continues existing Code
Civ. Proe. § 1238, which AB 11
repsAls &8 unnecegsary.,

1236.11 1240.010 AB 486 continues existing Code
CiV- PI‘QC‘ @ 1238-1-1238071
which AB i1l repeals as unneces-
sary except for nonprofit |
hogpitels~-see Health & Saf.

Code § 1285.

1230.14 1240.110 AB 486 continues existing Code
Civ. Proc. § 1239, which AB 11
repegls as unduly restrictive.

1230.1% - Continued in Pub, Util. Code § 21652.

1230.16 - Continued in Pub. Util. Code § 21652,

1230.17 - Continued in Pub. Util. Code § 21652,

1230.18 — AB 486 continues existing Code Civ,
Proc. § 12L0, which AB 11 replaces
with various other sections.

1230.19 - AB 486 continues existing Code Civ.
Proc. § 1241, which AB 11 replaces
with varioue other sectlons.

1230.20 12h0.680, AB 1486 continues existing Code Civ.

1240.690 Proc. § 1241.7.
1230.21 1250.670, AB 186 continues existing Code Civ.
1240,690 Proc. § 1241.9.

1231.01 - See Govi. Code § 7267 {relocation
sssistance)

1231.02 - See Govt. Code § 7257.1 {relocaticn
asslstance}

1231.03 - See Govt. Code § T267.2 (relocation
assistance),

1231.0k4 - £f. Sections 1255.410, 1268.210 of
AB 11.

1231.05 . -— Cf. Section 1255.450 of AB 11; see
also Govt. Code § 7267.3 {relocation
asslstance}.

1231.06 - See GCovi. Code § 7267.4% (relocatlon

assistance).



AR 486 LB 11 COMMERTS

1231.07 v See Govt. Code § 7267.5 (relocation
assilatance}.

1231.08 1240,150 See alsc Govt. Code § 7267.7 {reloca-

‘ tion assistance).

1231.09 1263.210 ———

1231.10 ——— AB 486 duplicates Californla case law.

1231.11 - See Govi. Code §§ 7263, 7265.4 (re-
location assistance}.

1231.12 - No comparable provision.

1231.13%{a) —— See Govt. Code § T7267.7 (relocation
assistance).

1231.13(b) ——— See existing Code Civ. Proc. § 1246.3,
which AB 11 contimies &s Code Civ.
Proc. § 1036.

1231.1h e See Govt. Code § 7274 {relocation

1232.01-1232.05
1232.06-1232.08
1232.09
1232.10
1232.11
1233.01

1233.02

1233.03
1233.035
1233.04

1233.05
1233.06
1233.07

123k.01

1245, 010+ 1245 .060
1240.040, 12L5.220
1245,230
1245 .250
1230.040

1250.010-1250.040,
1250.110

1245.260

1250.210, 1250.220,
1250.310

1250.2k0
1250. 120
1256.150

-

assistance).

Ko comparable provilsgion.

P ]

No comparable provision.

-

AE 11 1ncorporates generel rules of
practice.



AB 486 AB 11 COMMENTS

1234.02(a ) 1250.320 -
1234.02(b) 1250.350 ———

1234.02(c) 1200, 345 ——-

1234.03 1240, 325 ———

1234.04 - No comparable provision.

1234,0% - AB 11 incorporates general rules of

practice; 1t also deals specifi-
cally with crosg-complaints in
Code Civ. Proc. §§ 426.70, %428.10.

1234.06 1260, 110 —
1234.07 - AB 11 varles the burden with the
particular issue lnvolved.
.1234.08 1260 .12¢ ——
1235.01-123%.05 1255.010~12455 . 480 -
1236.01-1236.03, 1258.010~1258.030 —
1236.05-1236.0T
1236.04 1245¢.410{a ) ————
1236.08 - No comparable provision.
1236.10-1236.16 1258.210-1258.300 -
1237.01-1237.04 - No comperable provislons.
1238.01(a } 1260, QL0 _—
1238.01(b) - AB 11 incorporates generasl rules
_ relating to severance.
1238.02 —— See Cal. Const. Art. I § 19.
1238.03 1266.210{a) -
1238.0k 1260.210(b) -
1238.05 1260.220 —_—
1238.06 1260.230 ——-
1238.07 1266.220(®) _—

.



AR LBE

1239.01{a}, (e}
1239.01{b}
1239.02(n }
1239.02(b}
1239,03
12300

1239.00

1239.06
1239.07

1235.08
1239.09-1239.1C
1239.10(4)
1239.11

1239.12

1239.13
1239.14
1239.15
1239.16

1240.01-1240.13

1240.05

1241.01
1241.02-1241.03
1241.04
1241.05(a )
1241,05(b)
12h1.05(c)

12h1.0%(4)

1263, 610

1263.230-1263.2%0
1263.620
1263.270

1264 ,110-1265. 160
1265,225, 126%5.240
1265. 420

1263.510

1268.310-1268. 320
1268 .L10-1268,. 430
1268.71¢C

1250.410(b)

- -

No compargble provision.

No comparable provislon.

AB 86 in effect codifies
Celifornia case law.

AB 486 is comparable to existing
California Evid. Code §§ 810-822.

-

No comparsble provision.

- -

No comperable provision.

AB 486 duplicates existing Code
Civ. Proc. § 1246.3, which AB 11
contimies as Code Civ. Proc., § 1036.



AR LEG AL L COMMEWTS

1241.06 1266.010 -

1241.07 - No comparsble provision.

1241.08{a )-{b) 1268.010, 1266.11C ——

1241.08{ <) 1268, 120 ———

1241.09 1208.030 —

1241.10 Lent, G20 ———

1241,11 1268,140, 1268,160 R

1241.12 1268.210-126R . 240 e

1242.01 . ' AE 11 does not collect various
dismissal provisione in one
Bectlon.

1242.02 1268.510 ———

1242.03 1268.610 e

1242,04 1268.620 -

1243.01~-1243.09 1273.010-1273.050 s

124,01 1230.065 —

1244 .02 - No comperable provision.

1244.03 1235.070 ——

afrm



